#34(L) 3/13/64
Memorendum 64-18

Subject: BStudy No. 34(L) - Uniform Rules of Evidence (Article IIX.
Presumptions)

The Commission's decisions relating to presumpiions may be sumarized
as Tollows: Presumptions are to be classified as Morgan presumptions or
Thayer presumptions. The staff was directed to consider whether some
Morgan presumptions might be drafted as statements of the burden of proof.
The following matters were classified as Morgan presumptions:

1. That the owner of the legal title to property is also the
owner of the full beneficial title. 'This presumption must
be overcome by clear and convincing Lroof.

2. That a child born of a woman who has been married, born
during the marriage or within 10 months after its dissolution,
is the legitimate child of that marrisge. This presumption
maey be attacked only by the husband or wife or the descendant
of either or by the people in & Prosecution under Penal Code
Section 270. The presumption may be overcome only by clear
and convineing proof.

3. That a ceremonial marriage is valid,

4, That a rerson acting in a public office was regularly appointed
to it.

5. That a court, or judge of any court, of this State or the
United States, or a court of general Jurisdiction, or a judge
of such court, in any other State or nation, acting as such,

was acting in the lawiul exereise of its jurisdiction.




The following metters have been classified as aflecting the burden

of proof, but the staff does not propose to draft them as presumptions

because they do not appear to arise from the proof of some other fact

(which the definition of a presumption requires):

6.

7'
8.

That a perscon is innocent of crime or vrongdoing.
That a person exercises ordinary care for his own concerns.
That a written contract or other instrument is supported by

adequate consideration.

The following matters have been classified by the Comuission as Thayer

presumptilons:
1.

2'

10.

That money delivered vy one to another was due to the latter.
That & thing deliverec up by one to another belonged to the
latter.

That an obligation delivered up to the debtor has been paid.
That a person in possession of an order on himself for the
payment of money, or the delivery of a thing, has paid the
mohey or delivered the thing accordingly.

That an obligation possessed by the creditor has not been paid.
That earlier installments have been paid when a receipt for
lat®r is produced.

That things which a person possesses are owned by him.

That a perscn is the cwner of property from exercising acts of

ownership over it.

That a judicial record, when not conclusive, does still correctly

determine or set forth the rights of the parties.

That a writing is truly dated.




11. That a2 trustee or other person, vwhose cduly it was to convey
real property to a particular person has actually conveyed
to him, when such a presumpticn is necessary to perfect title
of such person or his successor in incerest.

From these determinatiocns by the Commission, a patiern seems to be
emergzing. In Thayer's Preliminary Tveatise on Evidence, pages 314-326, he
explaing presumptions as follows: lMatter, logically evidentisl, is
received as evidence--but only prima facle--of some fact. Over the course
of years the conclusionary fact is found to be true so frequently that the
process of reasoning is cut short, and a fixed rule is adopted. The fixed
rule, however, is merely a preliminary assumption in the absence of any
contrary evidence. '"Presumption, assumption, taking for granted, are
simply so many names for an act or process which aids and shortens ingquiry
anC. argument.” (At page 315.) Afier several illustrations of this process
he sums up the matter as follows:

Many facts and groups of fact often recur, and when a

boedy of men with a continuous tradition has carried on

for some length of time this process of reasoning upon

facts that often repeat themselves, they cut short the

process and lay down a rule. To such facts they affix,

by & general declaraticn, the character and operavion

which common experience has assigned to them. . , .

In this way, through rules of presumpiion, vast

sections of our law have sccumilated. It is thus,

egpecially, that Lord MansTield and others cogspired with

the merchants, and transferred their usages Into the law.

[At pages 326-27.]

The matters we have described as Thayer presumpiions seem to £it this
deseription. The conclusions stated in each presumption are conclusions

that one would ordinarily assume tc e true in the absence of any contrary

evitence. The underlying inference is fairly strong. The presumption,
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therefore, seems to be adopted in order to cut shor: argument cver the
maiter and to facilitate disposition of the pending cause.

Morgan, however, views a presweption as an expression of public policy.
If the policy is strong enough to warrant s compelled verdict in the
absence of contrary evidence, ii{ should be strong enough o survive the
iniroeduction of unbelieved contrary evidence. It sheuld also be strong
enouch to compel a conclusion when the mind of the trier of fact is in
equilibrium. As a general rule, the matters we have classified as Morgan
presumptions seem to fit this analysis. Underlying each Morgan presumption
there seems to be some publiec policy being served Ly the preéumption.
Whether there is an underlying rational inference is immaterisl. For some
of the Morgan presumptions there Zay be a strong rational inference, but
for others there clearly is not.

e suggest, therefore, that these criteria be adopted for classifying
Presumptions as Morgan or Thayer presumpticons:

Thayer Presumption: A presumption adopted for reasons of expediency,
where the inference underlying the DPresumption is strong, to forestall
argument about the existence of the presumed matter in the absence of any
contrary evidence.

Morgan Presumption: A presumption adopted for reasons of public

policy, which poliey can be effectuated adequately only by imposing the

burden of proof on the adverse rarty to prove the ncnexistence of the Presumed

facs.
At page 335 of his Preliminary Treatise, Professor Thayer makes one

more cogent point:




I have been speaking of rules relating to specific facts or
groups of facts. But sometimes the suppositions of fact in

the situation dealt with are not referable to any one Lranch

of the law, but spread through several or throuzh all of them.
Then you have a general principle or maxim of legal reasoning.
There are many of these, which pass current under the name of
presumptions--maxims, ground rules, constantly Lo be remembered
and applied in legal discussion . . . . Of this nature . . .

is the assumption of the existence of the usual qualities of
human beings, such as sanity, and their regular and proper
conduct, their honesty and conformity to duty, often these
maxims and ground principles get expressed in this form of a
presumption perversely and ineccurately, as vhca the rule that
ignorance of the law excuses no one, is put in the form that
everyone is presumed to know the law; and when the doctrine that
cveryone is chargeasble with tlhe natural consequences of his
conduct, is expressed in the Torm that everyone ig presunmed to
intend his consegquences . . . . In vhatever Torm they are made
or ought to be made, their character is the same, that of general
maxims in legal reascning . . . .

We have decided not to classify the "presumption” of due care, of imnocence,
etc., as presumptions. Instead we propose to draft these ‘presumptions” as
stacutory allocations of the initial burden of proof. In the light of the
foregoing, we should continue to classify any so-called "presumption” that
is of a similar nature--such as the presumption of sanity--in a similar manner.

Attached to this memorandum is & tentative recormendation embodying the
foregoing principles. We have included among the presumptions certain
Presumptions that you have not considered as yet. These will be presented
to you by Memorandum 64-19, In regard to this tentative recomendation, the
Comxnission must decide the following metters:

(1) Is the over-all scheme of the statute the proper approach to
the subject?

(2) Do the statutes as drafted {without regard to the classification
of specific presumptions) express correctly the over-all scheme?

(3) Are the presumptions correctly classified {excluding from considera-
tion presumptions not yet considered)?
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(4) Does Rule 16 deal adequately with the problem of inconsistent
presumptions?

(5) Do you wish to give specific consideration to any of the con-
clusive presumptions?

(6) Sheuld a section be added specifying certain matters that are
not presumptions? See discussion velow.

(7) How should the presumptions discussed in liemorandum 64-19 be
classified?

In connection with Question 6, above, we believe that it might be
desirable to add a section providing, for example, that identity of person
from identity of name is not a presumption. In the preposed Missowri
Evidence Code (1948), there is such a section. Seciion 4.02. It is
attached to this memo on yellow paper as Exhibit I.

The value of such a section stems from the fac: that there are many
common law presumptions, and it seems likely that wre will never identify
them all. Repealing the statutory counterpart of some common law pregsumption
may not be construed as destroying the commen law Presumption. The classified
presumptions are illustrative only, the list is no: exelusive; hence, it
could be argued that such rresumpiions as the continuance of a condition,
identity of person from identity of name, etc., have not been wiped out
by the repeal of Section 1963, their classification has merely been left
to the courte,

If you believe that a section should be added, we propose the section
appearing on pink paper as Exhibit II,

Respectfully submitted,

Juseph B. Harvey
Lssistent Execulive Secretary
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Memo 64-18

EXHIBIT I

SECTION 4,02, PRESUMPTIONS~-CIASSIFICATION, EXCLUSIONS FROM PRESUMPTIONS
a. Presumptions are classified as:

1. Conclusive presumptions of law; and

2. Rebuttable presumptions of law, subdivided into two classes,

(a). Presumptions affecting burden of producing evidence, and
(b). Presumptions affecting burden of persuasion,
b. The fellowing are not recognized as presumptions:

1. Inferences of fact (sometimes erroneously termed "Presumptions of Fact"),
they having no mandatory rule of law connected therewith and being
mere circumstantial evidence;

2. Rebuttable presumptions of law {50 called) based on co-extensive
logical fact inferences (formerly recognized as presumpticns in
Missouri), there being no necessity therefor; and

3. Prima facie cases based entirely on evidence {a presumption not being
evidence) and logical fact inferences connected therewith,

¢. Included in fact inferences and prima facie cases, referred to in para-
graph b, of this section, and excluded from "presumptions,” are (but not exclu-
sively) the following:

1, Res ipsz loquitur inferences of negligence;

2. Inference of receipt of mail based on evidence of proper (a) addressing,
(b) stamping and (c) mailing;

3. Inference of guilt based on evidence of possession of recently stolen
property;

4, Inference of guilt based on evidence of flight or concealment of person

or property;




Adverse inferences from destruction, alteration, Suppression, spoil-
ation, fabrication or ncn-production of evidence;

Inference of undue influence based on evidence of fiduciary -elation-
ship, benefit to fiduciary, and opportuni ty for undue influence;
Inference against trutbfulness of testimony of accomplice;

Inference of identity of persons based on evidence of identity of names;
Inference of continuance of a fact, status or condition based on
evidence of existence thereof when such fact, status or condition is

of a continuous nature and gives rise to logical fact inferences of

continuance,
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EXhiz3T IT

SECTION 13.7. EXCUJUSTIONS FROM PRESUMPTIONS

The follewing are not presumptions:

(1) That a person is immocent of erime or wrong.

(2) That an unlawful act was done with an unlawful intent.

(3} That a person intends the ordinary consequences of his voluntary
act.

(4) That a person exercises ordinary care for his own concerns.

(5} That evidence destroyed, altered, suppressed or not produced
would be adverse.

(6) That all matters within an issue were lald before the jury and
passed upon by them, and in like manner, that all matters within a sub-
mission to arbitration were laid before the aribtrators and passed upon by
them.

(7) Teat private transactions have been fair and regular.

(8) That the ordinary course of businees has been followed.

(9) That things have happened according to the ordinary course of
nature and the ordinary habits of life.

(10) That an endorsement of a negotiable promissory note or bill
of exchange was made at the time and place of making the note or bill.

(11) That a letter duly directed and meiled was received in the
regular course of mail.

(12) Identity of person from identity of name.

(13) That acquiescence followed from a belief that the thing
acquiesced in was conformable to the right or fact.

(14) That persons acting as copartners have entered into a contract

of partnership.



(15) That a man and woman deporting themselves as husband and wife
are married.

(16) That a thing once proved to exist continucs as long as is usual
with things of thet naturc.

{17) The uninterrupted usc by the public of land for a burial ground,
for five years, with the consznt of the owner, and without a reservation of
his rights, is presumptive evidence of his intention to dedicate it to the
public for that purpose.

(18) That there was & good and sufficient consideration for a
written contract.

(19) That a witness speaks the truth.

CCMMENT

There are in existing California statutes many presumptions that
do not meet the criteria for presumptions set forth in these rules. Some
do not arise from the establishpment of a preliminary fact--for example,
the presumptions of due care, innocence, and that a witness speaks the
truth. Others have no underlying public policy and arise under such
varying clrcumstances that no fixed conelusion should be required in
every casg~-for example, the presurption of marriage from common reputation.

The statutory statements of these presumptions will be repealed. Revised
Rule 13.7 ie included, however, to make clear that these presumptions are not
continued as common law preswmptions.

In particular cases, of course, the jury may be permitted to infer
the existence of one of these presumed facts from the proof of the underlying
fact. The repeal of these presumptions will not affect the process of
drawing inferences. The repeal merely means that the presumed fact is not

required to be found in all cases in which the underlying fact is found.
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LETTER OF TRARSMITTAL

To His Excellency, Edmund G. Brown
Governor of_California
and to the Egislature of Californis

The California Iaw Revision Commission was authorized by Resolution
Chapter 42 of the Statutes of 1956 to make & study "to determine whether
the law of evidence should be revised to conform to the Uniform Rules of
Evidence drafted by the National Conference of Commissioners on Uniform
State Iawe and approved by 1t at its 1953 anmual conference.”

The Commission herewith submite a preliminery report containing its
tentative recommendation concerning Article III {Presumptions) of the
Uniform Rules of Evidence and the research study relating thereto pre-
pared by its research consultant, Professor James H. Chadbourn of the
Harvard Iaw School. Only the tentative recommendation (as distinguished
from the research study) expresses the views of the Commission.

This report is one in & series of reports being prepared by the
Comuission on the Uniform Rules of Evidence, each report covering a
different article of the Uniform Rules.

In preparing thie report, the Commission considered the views of a
Special Committee of the State Bar appointed to study the Uniform Rules
of Evidence. The proposed Missouri Evidence Code (1948) promulgated by
the Missourl Bar also was of great assistance to the Commission.

This prelimipary report is submitted at this time so that interested
persons will have an opportunity to study the tentative recamendation
and give the Commission the benefit of theilr commente and criticisms.
These commentes and eriticisms will be considered by the Commission in
formilating ite final recommendstion. Communications should be addressed
to the California Lawv Revision Commission, Room 30, Crothers Hall, Stanford
University, Stanford, California.

Respectfully submitted,

JOBN R. McDONCUGH, JR.
Chairman

May 1964




TENTATIVE RECOMMERDATION OF THE CALIFORNIA
IAW REVISION COMMISSION
relating to
THE UNIFORM RULES OF EVIDENCE

Article III. Presumptions

The Uniform Rules of Evidence {hereinafter sometimes desigmated
as "URE") were promulgated by the Retional Conference of Commissioners
on Uniform State Iaws in 1953.l In 1956 the Legislature directed the
Iaw Revision Commission to make a study to determine whether the Uniform
Rules of Evidence should be enacted in this State.2

The tentative recommendation of the Commission on Article III of the
Uniform Rules of Evidence is set forth herein. Thie article, consisting
of Rules 13 through 16, relates to presumptions.

A presumption is & rule of law requiring that a partiéule.r fact be
assumed to exist when some other fact is established. Upon this proposition,
a8ll courts and writers secem to agree. But little agreemert can be found
as to the nature of the showing required to overcome a presumption. Some
courts and writers contend that s presumption disappears upon the intro-
duction of sufficient evidence to sustain a finding of the nonexistence
of the presumed fact. Others contend that a presumption endures until

the trier of fact is persuaded bf the nonexistence of the presumed fact.

1. A pamphlet containing the Uniform Rules of Evidence may be obtained
from the Naticnal Conference of Cormissioners on Uniform State Iaws, 1155
Eagt Sixtleth Street, Chicago 37, Illinois. The price of the peamphlet is
30 cents. The law Revision Commission does not have copies of this pemphlet
avallable for distribution.

2. Cal. Stats. 1956, Res. Ch. 42, p. 263.
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In California, a pregumption is regerded as evidence to be welghed
with 211 of the other evidence. Hence, it almost always endures until
the final decision in the case. Some California decisions hold that
presumptions do not place the burden of proof on the adverse party to
show the nonexistence of the presumed fact. But it seems clear that
many presumptions in Califernia do place the burden of proof on the adverse
party, and in some Instances he cannot meet that burden except by clear
and convincing proof. The statutes in California scmetimes epecify
thet proof of a particular fact or group of facts is "prims facie evidence"
of another fact. It is difficult to determine whether these statutes are
intended to create presumptions (legally required conclusions) or whether
they are intended to indicate that the conclusionary fact may, but need
not, be found if the underlying fact is proved. In some inetances, such
statutes have been construed to require a finding of the conclusiocnary
fact unless the trier of fact is persuaded of ite nonexistence.

The URE distinguishes presumptions according to the probative value
of the evidence giving rise to the presumption: if the underlying evidence
has protative value, the presumption affects the burden of proof; but if
the underlying evidence has no probative value in relation to the presumed
fact, the presumption does not affect the burden of proof,

The Commlesion approves the notion that some presumptions should
affect the burden of proof and that others should not, but it disagrees
with the basie of the classification proposed in the URE. Moreover, the
URE rules are inadequate to resolve many of the uncertainties and incon-
sistencies in the present California law relating to presumptions.
Accordingly, the Commission has undertaken to rewrite almost ecmpletely

the URE provieions on presumptions,
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RULE 13. DEFINITION
A presumption is an assumption of fact resulting from a rule of
law which requires such fact 1o be assumed from enother fact or group

of facts found or otherwise established in the ection., A presumption

is not evidence.

COMMENT

The definition in the first sentence is substantially the same as
that contained in Code of Civil Procedure Section 1959: "A presumpticn
i8 & deduction which the law expressly directs to be made from particular
facts.”

The second sentence may not be necessary in light of the definition
of "evidence" in Revised Rule 1(1). Revised Rule 1{1} defines evidence
as the testimony, material objects, and other matters cognizable Ly the
senses that are presented to & tribtunel as a basis of proof. Presumptions
and inferences, then, are not "evidence” btut are conelusfons.that either are
required to be drawn or arc permitted to be drawvn from evidence. :An inference
under these rules is merely a fact conclusion thet rationslly can be drawn -
from the proof of some other fact. A presumption under thesc rules is a
conclusion the law requires to be drawn (in.the absense of a sufficlent con-
trary showing) when some cother fact is proved or otherwise estgblished in the actic.

Nonetheless, the second sentence has been added here to repudiste

specifically the rule of Smellie v. Southern Pacific Co., 212 Cal. ShO

(1931). That case held that & presumption is evidence that mst be weighea,"

against conflicting evidence; and in Scott v, Burke, 39 Cal.2d 388, 247

P.2a 313 {1952), the Supreme Court held that conflicting presumptions
mast be weighed against each other. These decisions require the Jury to

~k Rule 13




perform an intellectually impossible task., It 1s regquired to welgh the
testimony of witnesses and other evidence as to the circumstances of a
particular event against the fact that the law reguires an opposing conclu-
slon irn the sbeence of contrary evidence and determine which "evi&enée"

is of greater probative force. Or else, 1t 18 required to weigh the

fact that the law requires two oppoeing conclusions and determine which
required conclusion is of greater probvative force.

To avold the confuslon engerdered by the doctrine that a prepumption
is evidence, these rules describe "evidence" as the matters presented in
Judicial proceedings and use presumptions sclely as devices to aid in
determining the facts from the evidence presented.
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RULE 13.5. CIASSIPICATION OF PRESUMPTIORS

Presumptions are either conclusive or rebuttable. ERebuttable

presumptions are claseified es:

{1) Presumptions affecting the burden of proof.

(2) Presumptions affecting the burden of producing evidence.

COMMENT

Under existing law, some presumptions sre conclusive. The court or
jury is required to find the existence of the presumed fact regardless
of the strength of the opposing evidence. The conclusive presumptions
are specified in Section 1962 of the Code of Civil Procedure.

Under exieting law, too, all preswmptions thet are not conclusive
are rebuttable presumtpions. Code Civ. Proc. § 1961. But the existing
statutes make no attempt to classify the rebuttsble presumptions.

For several decades, courts and legal scholars have wrangled over
+h. purpose and function of presumptions. The view espoused by Professors
Thayer (A Preliminsry Treatise on Evidence 313-352 (1698)) and Wigmore (9
Wigmoze, Evidence §§ 2u85-2491 (3@ ed. 1940)), and accepted by most courts
(see Study, p. 3),1s that a presumption is & preliminary agsumption of a
fect that disappears from the case upon the introduction of evidence
spufficient to sustain a finding of the nonexistence of the presumed fact.
In Professor Thayer's view, a presumption merely reflects the judicial
determination that the same conclusionary fact existe so frequently when
the preliminary fact is established that proof of the conclusiomary fact
may be dispensed with unless there is actually some contrary evidence:

Many facts and groups of facts often recur, and when a body of men

with a continuous tradition has carried on for scme length of time
this process of reasoning upon facts that often repeat themselves,
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they cut short the process and lay down a rule. To such facts

they affix, by a general declaration, the character and operation

vwhich common experience has assigned to them., [A Prelimimary

Treatise on the Law of Evidence 326.]

Profeesors Morgan, McCormick and others argue that a presumption
should ghift the burden of prdofr to the adverse party. (Sece Study,
Anfra, pp. 5-8.) They argue that if the policy underlying a presumption
1s of sufficient welght to reguire a finding of the presumed fact when
there is no contrary evidence, it should be of sufficient welght to require
a finding when the mind of the trier of fact is in equilibrium, and it
should be of sufficlent weight to require a finding if the trier of fact
does not believe the contrary evidence.

The American law Institute Model Code of Evidence adopted the
Thayer view of presumptions. The URE adeopted the Morgan view insofar
as presmurptions based on a logical inference are concerned, and adopted
the Thayer view as to presumptions baving no basis in reason.

The Commission has concluded that presumptions are created for a
veriety of reasons and that no single theory of presumptions adequately
carrles out the policies underlying all presumptions. This conclusion
is not unigue. In 1948, a committee of the Missouri Bar, which drafted
& proposed Mlssourli Evidence Code, came to the same conclusion. In that
proposed code, presumptions were classified as presumptions affecting
the burden of proof and presumptions affecting the burden of producing
evidence. A similer classification is recommended here.

The classification proposed in the URE is unsound. When a presumption
is not based on an underlylng rational inference, the wubliec policy
expressed in the presumption would be frequently thwarted if the pre-

sumption disappeareﬁ from the cege upen the introduction of contrary
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evidence, whether believed or not. For example, Iabor Code Section

3708 provides that an employee’s injury 1s presumed to be the direct
result of the employer's negligence if the employer faills to secure the
payment of workmen's compeneation. Clearly, there is no rationsl con-
nection between the fact to be proved--fallure to secure payment of
compensation~-~and the presumed fact of negligence. If the presumption
disappenred upon the introduction of any contrary evidence sufficient

to sustain s Ffinding, even though not belleved, the court would be
compelled to direet a verdiet against the employee unless he actually
produced evidence that the employer was negligent. The directed verdict
would be required because of the lack of sny evidence from which it could
be rationally inferred that the employer was negligent. It seems likely
that the Iabor Code prepumptior was adopted for the specific purpose of
relieving the employee of the burden of proving the einployer's negligence.
That purpose can only be achleved 1f the presumption survives the intro-
duction of contrary evidence and forcee the employer to persuasde the Jury
that be was not negligent.

Therefore, a presumption affecting the burden of proof ie most
needed when the logical inference aupporting the presumption 1s wesk or
nonexistent but the public policy underlying the presumption is strong.
Because the URE fails to provide for presumptione affecting the burden
of proof at precisely the point where they are most needed, the Commission
has disapproved URE Rules 14~16 and has substituted for them rules clas-

slfying presumptions according to the nature of the policy considerations

upon which the presumptions are based. It is recognized that a comprehensive

list of all presumptions, both statutory and common law, cannot be compiled.
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{However, the most important ones can be readily identified and are
classified in the following rules.) The rules, therefore, set forth
certain criteria by which the courts mey determine the classification
of other presumptions not specifically mentioned.

Several presumptlons listed In existing statutes are not listed in
these rules as presumptions. Among such presumptions are the important
presumptions of imnnocence and due care. These are not listed because
they are not presumptions within the meaning of Revised Rule 13. They
do not arise from the establishment of some fact, they arise from the
issues in the case before anything is established. Although expressed
in terms of presumption in. existing law, in fact they are preliminary
assignments of the burden of proof as to issues created by the pleadings.
Hence, although not listed as presumptions in these rules, they are recodified

as assigmments of the turden of proof on particular issues.

=0 Ruie 13-5




RULE 1%. [EFFECP-6F] CONCIUSIVE PRESUMPTIONS

[Subieet- to- Rule-16y-aud- exuesni- for-presunptions-yhich-are-eon-
elugive.or-irrefutnble-vnder-ihe- rules-of- law- from-whieh- they-arisay
£a3-4f-$he-faese- fron~which-the- presumpiion- ie-dexdvod- Rave- ary-pre-
bative-value-as-evidenee- of- the-presuned- faetiy -the-presunption- eontlauce
$0- exdhd~and- the-burden- of- gsiebdd ching- the- nonexd ctenee~-of-the-presumed
faet-ig-upen- she-pariy-ogeinci-whem the- precuaption-operategy-{b)-1f-the
faets-frem-which-the-presunpiion-ardees-bave- ne-proketive-yrive-as
evidenee-of-the-presumed- ek - the- presurpidon- does-not-exnisi-whea
avidenee-is-intreduced-which-weuld- supperi-a-findisg-of-the-norexistenee
of-the-preguned- £facky-and-the- faek-which-weuld- eshervisc-bewpresuned
shali-be-deternmdned-fren-she-evidenea~eynedly-a6-if- o~ presuspiion-was
87-had-ever-been- invelveds ]

The following presumptions, and no others, are deemed conclusive:

(1) A malicious and guilty intent, from the deliberate commission

of en uniawful act, for the purpose of injuring another.

(2) The truth of the facts recited, from the recitsl in a written

ingtrument between the parties thereto, or thelr successors in interest

by a subsequent title; but this ruie does not apply to the recital of

consgideration,

{3) Whenever a party has, by his owr declaration, act, or omlssion,

intentionally snd deliberately led another to believe a particular thing

true, and to act upon such belief, he cannot, in any litigation arising

out of such declaraticn, act, or omission, be permitted to falsify it.

(4) A tensnt is not permitted to deny the title of his landlord

at the time of the commencement of the relation.
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(5) Notwithstanding any other provision of law, the issue of a

wife cobabiting with her husband, whe is not impotent, is indisputably

rresumed to be legitimate.

{6) The judgment or order of a court, when declared by this code

to be conclusive; but such Judgment or order mst be alleged In the

pleddings 1f there be an opportunity to do sog; if there be no such OPpOr«

tunity, the Judgment or order may be used as evidence,

{7) Any other presumption which by statute is expressly made

conclusive,
Pttt A

COMMENT
Revised Rule 1% 1s a recodification, without substantive change, of
Section 1962 of the Code of Civil Procedure. Conclusive presumptions are
not evidentiary rules so mch as they are rules of substantive law. Hence,
the Commission has not recommended any revision in the section. It is
recodified here so that ell the rules relating to presumptions might be

found in one location in the code.

aj_l- Rule lll-




RULE 15. [INCGNSISTEN®] PRESUMPTIONS AFFECTING THE BURDEN OF PROOF

[2€-twe-presumpsiens-arise-vwhich-are- eenflieting-with-egek-other
$he-judge-shall-apply- the-presusption-whiekh-ig-founded-en- the-weightiow
eonsiderations-of-poliey-and-1ogice~~IL-there-ig-no- suchk-prepondcranece
both-presuspiions-ashall-be-disresardedy |

(1) a presumption affecting the burden of proof 1z a presumption

that iumosem_y_on the party against whom it operates the burden of proof

88 to the nonexistence of the presumed fact. When a presumptlion affecting

the burden of proof operates in a criminal action to establish & fact

essential to the defendant's guilt, the defendant's burden of preoof 1s to

establish & reasonable doubt as to the existence of the presumed fact.

2) A pre tion affecting the burden of proof is a presumption
sump presumy

established to effectuate some public policy, other than to facilitate

the determination of the particular action in which the question arises,

such as the pollcy in favor of the legitimacy of children, the validity

of marriege, the stability of titles to _property, or the security of

those who trust themselves or their preperty to the administration of

bthers. By way of illustration, but not by way of limitation, the

following are bresumptions affecting the burden of proof:

(a) That a child of a woman who has been merried, born during the

marriage or within 10 months after the dissolution thereof, ie a legitimate

child of that marriage. This presunption may be disputed only by the

husband or wife, or the descendant of one or both of them, or by the

people of the State of California in a criminal sction brought under

Sectlon 270 of the Penal Code. In a civil action, the presumption may be

overcome only hy clear and convincing proof that the child is not legitimate.
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{b) That the cwner of the legal title to property is also the

ocwner of the full beneficial title. This presumption may be overcome

only by clear and convincing proof that the cwmer does not own the full

beneficisl title.

(¢) That a ceremonial marriage is valid.

(4) That a person acting in a public office wae regularly appointed

to it.

(e) That official duty was regularly performed.

(£) That any court, or judge of a court, of this State or the

United States, or any court of general jurisdiction, or Judge of such a

court, 1ln any other state or netion, acting as such, was acting in the

lewful exercise of its jurisdiction. This presumption applies only when

the act of the court or judge is under collateral sttack,

(g) That a transaction between a trustee or other fiduciary and

his beneficiary during the existence of the fiduciary relationshigl or

while the influence of the trustee or fiduclary remains, by which he obtains

any advantage from hig beneflciary, is entered into by the benefieclary

without sufficient considerstion and under undue influence. Thie pre-

sumption may be overcome only by clear and convincing procf,

(h) That a bailee who regeives undamaged goods and returns them to

thé bailor in damaged condition has damaged them by his wrongful act or

neglect.

(1) That an arrest without a warrant is unlawful.

{3) That an employer is negligent under the circumstances described

in Iabor Code § 3708.
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COMMENT

As indicated in the comment to Revised Rule 13.5, the differing
views 1n regard to the function and operation of presumptions stem from
differing views as to their origin and purpose. Some view presumptions
as expressicns of policiles that will be thwarted if the presumptions do
not place the burden of proof upon the adverse party. Some view presumptions
merely as distilliations of experience; they are adopted to dispense with
the need for proof of matters 1little likeiy to be disputed and thus
facilitate the disposition of actions. The Commiesion has concluded
that both views are correct in part, that some presumptions are adopted
merely for procedural convenience while others are reflections of
important public policies.

Revised Rule 15 relates to those presumptions that are designed to
effectiate some public policy. These presumptions require the trier of
fact to find the presumed fact unless persuaded of the nonexistence of
the presumed fact. Some of the public policies involved are so importans
that the presumption imposes on the adverse party not merely the burden
of proving the nonexistence of the presumed fact but the burden of proving
the nonexistence of the presumed fact by clear and convineing evidence.

The presumptions listed %o indicate the kinds of presumptions that
affect the burden of proof are:

(1) The preswmption of legitimacy. This presumption is an expression
of a strong public policy in favor of legltimacy. It is, of course, subject
to the conclusive presumption of legitimacy in Revised Rule 1%. The terms
of the rebuttable presumption reflect the existing law as found in Section
1963=31 of the Code of Civil Procedure and Sections 194 and 195 of the

Civil Code.
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(2) The presumption that the holder of the legal title to property
is the holder of the full beneficlal title is a common law presumption

that is recognized in the California cases. Rench v. McMullen, 82 Cal.

App.2d 872, 187 P.2d 111 {1947). The presumpticn may be overcome only
by clear and convincing proof. The presumption finds application in
cages 1lnvolving a claimed resulting trust or a deed absolute that is
cisimed to be a mortgage. The policy served by the presumption is the
preservetion of titles to property and the prevention of the eircumverntion
of the Statute of Frauds.

(3) The presumption of the validity of & ceremonial marriage has

been applied in many Californis cases. E.g., Estate of Hughson, 173

Cal. 448, 160 Pac. 548 (1916); Wilcox v. Wilcox, 171 Cal. 770, 155 Pac.

95 {1916); Freeran 8.5, Co. v. Pillsbury, 172 F.2d4 321 (9 Cir. 1949).

The presumption reflecte a strong public policy in favor of the stabllity
and validity of the marriage relaticmship.

(%) The presumptions in paragraphs (4}, (e), and (f) are those
now found in subdivisions 14, 15, and 16 of Code of Civil Procedure
Section 1963. The presumption of the velidity of judgments and orders
has been broadened. Under exlsting law, the presumption does not apply

to courte of inferior or limited jurisdiction. Estate of Sharon, 179

Cal. b47, 177 Pac. 283 (1518); Ssntos v. Dondero, 11 Cal. App.2d 720,

54 p.2a 764 {1936). The presumption has been broadened to apply to all
courts of this State and of the United States. It also applies, as under
existing law, to courts of general jurisdiction in other states and in

forelgn nations.
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(5) The preeumption in subdivision (2){g) appears in existing law
in Civil Code Section 2235. Although the existing section is expressiy
applicable only to trustees, the cases applylng it have held that it
applies to anyone in a position of trust and confidence. Rader v.
Thrasher, 57 Cal.2d 24 {1962)(attorney). Under existing law, the pre-
sumption can be overcome "only by the clearest and most catisfactory

evidence." Estate of Witt, 198 Cal. 407, 419 (1926).

(6) The common law presumption of negligence of a bailee seems
to reflect to a limited extent the same policy reflected in the pre~
bumption. of undue Influence by a trustee. A ballee who 1g entrusted with
the goods of others must be required to account for apy damage cccuring
if the rights of the ballor are to receive protection. Apparently, under
existing California law the presumption places the burden of proof on the

bailee. See dictum in Redfoot v. J. T. Jenkins Co., 138 Cal. App.2d 108,

112 {1955)(" . . . it is the law of Californis that proof of delivery of
a vehicle to a bailee and his return of same in a dameged condition imposes
upen the ballee the burden of proving that the damsge occurred without
any fault on his part-~the burden of proof, not merely the burden of going
forwerd with the evidence").

(8) The presumption that an arrest without & warrent is unlawful
is designed to provide protection for the right to be free from arbitrary
arrests. Hence, if a person srrests another without the color of legality
provided by a warrant, the person making the arrest mst prove the clrcum-

stances that Justified the arrest without a warrant. GSee People v. Agnew,

16 cal.2d 655 (1940); Badillo v. Superior Court, 46 Cal.2d 269, 294 P.24
23 (1956); Dragna v. White, 45 Cal.2d 469, 471, 289 P.2d 428 (1955){"Upoen

proof . . . [of arrest without process] the burden is on the defendants

to prove justificatlon for the arrest.”).
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(9) The presumption of an employer's negligence is discussed in
the comment to Revised Rule 13.5. Itse apparent purpose is to provide
employers with a strong incentive to secure the payment of workmen's
commpensatlon. This purpose can be achieved only if the presumption is
congtrued to place the bturden of proof on the employer who fails to

secure the payment of workmen's compensation.
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RULS 15.5,. PRESUMPTIONS AFFECTING THE BURDEN OF PRODUCING EVIDENCE

(1) A presumption affeciing the burden of procucing evidence is

a presumption that reguires the trier of fact to find the existence of

the presumed fact unless and wntil evidence is introduced which would

support a finding of its nonexistence, in which case the trier of fact

shall determine the existence or nonexistence of the presumed fact from

the evidence and without regsxrd to the presumption.

{2) Unless otherwise specifically provided, a statuie providing

thai a fact or group of facts is prima facie evidence of another fact

shall be deemed to provide s presumption affecting the burden of pro-

ducing evidence.

(3) A presumption affecting the burden of producing evidence is a

presuwaption established to facilitate the determination of the action

in which the question arises by dispensing with the necessity for proof

of the presumed fact unless evidence is introduced sufficient to sustain

a finding of the nonexistence of the presumed fact. Such a presumption

iz one where the presumed fact may bte logically inferred from the

egtablished fact and there may be no evidence of the presumed fact, or the

evitence 1s more readily available ic the party asgainst wham the presump-

tion cperates, cor there is little likelihood of dispute as to the

presumed fact, and there is no public poliey requiring the placing of

the burden of proof on the party asgainst whom the presumption operstes.

By way of illustration, but not by way of limitation, the following

presumptions are presumptions affecting the burden of producing evidence:

{(a) That money delivered by one to another was due o the latter.

{(b) That & thing delivered up by one to another belonged to the latier.
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(c) That an obligation delivered up to the debtor has been paid.

() That a person in possession of an order on himself for the

payuent of money, or the delivery of a thing, has paid the money or

delivered the thing accordingly.

(e} That an obligation possessed by the creditor has not been paid.

(f) That earlier rent or installments have been paid when a receipt

for latier is produced.

(2} That things which a person possesses are owned by him.

{(h) That s person is the owmer of property from exercising acts of

ownership over it.

(i) That a judgment, when not conclusive, does still correctly

determine or set forth the rights of the parties; but there is no presump-

tion that the facts essential to the judgment are correctly determined.

{(j) That a writing is truly Cated.

(k) That a trustee or other person, whose duby it was to convey

real property to & particular person has actually conveyed o him, when

sucil presuniption is necessary to perfect title of such person or his

succesgsor in interest.

(L) That a deed or will or other writing purporting to affect an

interest in real or perscnal property is authentic wvhen (1) it is at least

30 years old, (ii) it is in such condition as to creabte no suspicion

concerning its authenticity, (iii) it was, when found, in s place where

such writing, if auvthentic, would be likely to be found, and (iv) it has

been generally acted upon as authentic by persons having an interest in

the matter.

(m} That a printed and published book, purporiing to be printed or
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puHlishied by public authority, was so printed or published.

(n) That a printed and published book, purporting to contain reports

of cases adjudged in the tribunals of the state or country where the book

is published, contains correct reports of such cases,

{o) Res ipsa loguitur.

COMMENT

Revised Rule 15.5 relates to those presumptions that are designed to fa-
cilitate the disposition of actions. These presunpitions require the trier
of faet to find the presumed fact unless there is sufficlent evidence to
sustain a finding of the nonexistence of the presumed fact. If the
party against whom the presumption operates introduces sufficient evidence
to sustain a finding of the nonexistence of the presumed fact, the pre-
sunmpiion disappears from the case and the trier of fact decides the matier
without regard to the presumption., The inference which underlies the
presumption remains, of course, and the trier of fact is permitted, but
not required, to find in accordance with the inference.

These presumptions thus eliminate the need for the trier of fact to
reason from the proven or established fact to the presumed fact, and
these presumptions forestall argument over the existence of the presumed
fact, when there is no evidence tending to prove the nonexistence of the
presuned fact.

To expedite the fact-finding process, therefore, is the principal
reason for these presumptions. though some reasons of policy may
cecasionally te found underlying scme of these presumptions, the policy
considerations do not predeminate. In the cases, they find thelr most
important application when the persons with knowledge of the actual facts
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are dead,

Subdivision (2) 1s designed to indicate the construction to be
given to the large number of statutes scattered through the codes that
state that one fact or group of facts is prima facile evidence of ancther
fact. See, for example, Agri. C. ¢ 18, Comm. C. § 1202, Revenue & Tax.
€. § 671k, 1In some instances, these statutes have Leen enacted for reasons
of public poliey that require them to be treated as presumptions affecting

the burden of proof. See People v. Mahoney, 13 Cal.2d 729, 733-3% (1939);

People v. Schwartz, 31 Cal.2d 59, 63 {19%7). 1In such instances, the

Commission proposes to amend the Statutory language to meke clear that
the burden of proof is affected. Buit, in the asbsence of any specifie
provision indicating that the burden of proof is affected, subdivision
(2) provides that such statutes are to be construed as creating presump-
tions affecting only the burden of producing evidence,

In the several paragraphs of subdivision (3), scme Presumptions are
lisved as 1llustrative of the kind of presumptions that do not affect the
burCen of proof but affect only the burden of rroducing evidence:

(1) Paragraphs {a)} through (g) of subdivision (3) restate the
provisions of subdivisions (7)-(13) of Code of Civil Procedure Section
1963. Peragraph (d) states a related common law presumption. Light v.
Stevens, 159 Cal. 268, 113 Pac. 659 (1911).

(2) Paragraph (i) is a restatement of subdivision (17) of Code of
Civil Procedure Section 1963. The qualifying clause at the end is to
make clear that the presumption does not relate to the facts which
necesserily had to be found by the court in arriving at its judgment,

it relates only to the judgment itself. Thus, & judgment of annulment,
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when not conclusive, is presumed to determine ecorrectly that the

marrisge is void. Clark v. City of Los Angeles, 187 Cal. App.2d 792,

$ Cal. Rptr. 913 (1960). But the judgment may not be used %o establish
presumptively that one of the parties was guilty of fraud as against some
third party who is not bound by the Jjudgment.

In a few cases, a judgment may be used as evidence of the facts
hecessarily determined by the judgment. See Revised Rule 63(20), (21),
and (21.5}. But even in those cases, the judgments do not presumptively
establish the facts determined; they are merely evicence.

(3) Paragraph {Jj) is a restatement of Code of Civil Procedure
Section 1963(23). A similar presumption appears in Scction 3114 of the
Commercial Code.

(4) Paragraph {k) is a restatement of the presumption in Code of
Civil Procedure Section 1963(37).

(5) Paragraphs (1)-(n) restate the provisions of subdivisions (34),
(35), and (36) of Section 1963 of the Code of Civil Procedure. The state-
menc of the ancient documents rule, formerly in Section 1963(34), has
been revised somewhat to make clear that it relates to dispositive
instruments only. Originally the presumption of authenticity applied only
when possession of property was taken pursuant to the ancient document.

See T Uigmore, Evidence 605; Mercantile Trust Co. v. 411 Persong, 183 Cal.

369, 380 (1920){dictum: “The rule [requiring possession] . . . is one
applicable to ancient documents."); 6 Cal. Law Revision Corm’n Reports,
Recomm. and Studies 136 {1964). But recent cases have applied the rule
to documents under which no one has taken possession of anything.

Kirkpatrick v. Tapo 0il Co., 1kl Cal. App.2d 4Ok, 301 P.2d 274 (1946);
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Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960). Vhile

possession may not be essential to show circumstantially that a document

is authentic, it is essential when a finding of authenticity is to be

required by the application of a presumption. It is only the fact

that interested people have been acting on the document as 1f authentic

for a substantial period of time that compels the conclusion of authentilcity.
(6) Existing cases call the doctrine of res ipsa loguitur an

inference. Burr v. Sherwin Williams Co., 42 Cal.2d 602, 268 P.2d 10kl

(195Lk)., Nonetheless it is settled that if the doctrine of res ipsa loguitur
is found to be applicable, the jury must find for the plaintiff unless
the defendant comes forwerd with some evidence to show lack of negligence.

Bwr v. Sherwin Williams Co., supra. If the defendant does came forward

with such evidence, the jury is told to find for the plaintiff only if
the inference of negligence preponderates; if the defendant shows +hat
the inference of care is as probable as the inference of negligence, the

jury must £ind for the defendant. DJurr v. Sherwin illjams Co., supra.

Thus, despite the characterization of res ipsa loguitur as an inference,
it is settled that 1t is in fact a presumption affecting the burden of

procucing evidence. Therefore, it is so classified in this rule.
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RULE 16. [BURDEN-OF-PROCE-HOE-RELANED-AS-FO-S0ME] INHCOWSISTENT PRESUMFTICRS

{A-presum@tien;-whieh—by-a-rule~e£-l&w-may—be-evereeme—snly-by-prea?
beyend-a-veasenable-deubty-or-by-elear-and -eonvineing-evideneey-shall
nRet-be-affeeted-by-Rules-24-67-15-and-the-burden-of -proef-te-everecme-ib
eersinues-er~vhe-party-againgb-vher -bhe -pregumption-operatesy |

If two presumptions arise that conflict with each other, the judge

shall determine the vresumption to be applied in accordance with the follow-

ing rules:

(1) A presumption relating to the specific facis established shall

prevail over any general presumption that may be applicable.

(2) If the applicable presumption cannot be determined fraom the

foregoing rule, the presumption shall prevail which is founded on the

weightier considerationeg of policy.

(3) If neither of the foregoing rules can be applied, both presump-

tions shall ke disregarded.

CCIIENT

The problem with which this rule deals is not as likely to occur
in the fubure as 1t has in the past. So-called presumptions such as the
presumption of innocence and the presumption of due care are not classified
as presumptions under these rules; hence, they cannot conflict with a
presumption. A party that has the burden of proof to show lack of due
care may rely cn & presumption--such as the presumpilon of the negligence
of a bailee or the presumption of res ipsa logquitur--to discharge his initial
burden of proof. No conflict with the "presumption" of due care arises,

for it is no longer a presumption.
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In addition, the presumption of the continuance of a prior state
is not continued in these rules. How long a condition eontinues is &
matter to be inferred from all the facts in the particular case. Thus,
there can be wo conflict between the presumption of the contimiance of
a prior marriage and the presumption of the validity of a second marriage.

Cf., Wilcox v. Wilcox, 171 Cai. 770 {1916). There is no presumption of

the continuance of the prior merriage that can conflict.

The presumption of consideration for a written contract is not
contimied as a presumption. Instead, lack of consideration is & defense
and the burden of proving it is on the defendsnt. Civ. C. § 1615;
Commercial C. §§ 3306, 3404. Since there is no presumption of consideration,
there can be no conflict of such a presumption with the presumption of

lack of consideration and undue influence. (f., Estate of Roberts, 49

Cal. App.2d 71 (1942).

Honetheless, there mey still be some conflicts, and Revised Rule 16
sets forth the rules for resolving these conflicts. Revised Rule 16 is
tased on URE Rule 15, but the provisions recommended in the URE have been
expanded in the interest of clarity.

Bubdivision {1} is merely a specific application of the general rule
of statutory construction that the specific prevails over the general.
Thus, the presumption that an arrest without a warrant is unlawful prevails
over the presumption that official duty is regularly performed.

Subdivision {2) 1s similar to URE Rule 15. However, URE Rule 15
required application of the presumption based on welghtier consideratlions
of "policy and logic." The reference to "logic" has been deleted in
recognition of the fact that a presumption founded on welghtier considerations

of policy may not be founded on weightier considerations of logic. Under
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these rules, considerations of policy are deemed more important in
determining the applicable presumption. For example, the presumption
of undue influence and lack of consideration that arises when a trustee
obtains any advantage from a transaction with his beneficiary will
prevail over any presumption that the money paid or other thing
delivered to the trustee was due to him, even though the latter pre-
sumptlion may have a stronger logical base. Similarly, the presumption
that property acquired during marriage is community property prevails over
the presumption of ownership that arises from proof of possession.

Under subdivision (3}, if no preponderating policy can be found, the
presumptions shall be disregarded. The trier of fact may then determine
which inferences are the more logical and prcbable and resolve the matter

accordingly.
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